
BOROUGH OF WEST CAPE MAY

PLANNING-ZONING BOARD

REGULAR MEETING – April 10, 2012
The Regular Meeting of the Borough of West Cape May Planning-Zoning Board, held at the Municipal Building, 732 Broadway, was called to order by Chairperson Mulligan at 7:08 PM.  After reading the Open Public Meetings Act of 1975 he led all present in the flag salute.

ROLL CALL:

Members:






  Ramsey Geyer
present

  Paul Mulligan
present


  Doris Jacobsen
present
  
  Kevin O’Neill
absent


  Art Joblin

present

  Diane Rea

present

  Tina Johnson

present

Alternates:




  Pam Kaithern
present

  Chris Shriver

absent


  Mark Kulkowitz
absent

  Dwight Coleman
present

Also Present:

Brock Russell, Esq., Board Solicitor




Ray Roberts, Board Engineer




Elaine Wallace, Recording Secretary

OATH OF OFFICE: Tina Johnson was sworn in by Solicitor Brock Russell.

MINUTES:  On motion of Art Joblin, seconded by Doris Jacobsen, the minutes of March 13, 2012 were approved on unanimous roll call vote.
NEW BUSINESS:

Freiert Appeal – Postponed to April 10, 2012 at Applicant’s Request, Block 37, Lot 1.03
Joseph Freiert, 168 Windsor Court, Hanover PA 17331, was sworn in by Solicitor Brock Russell.  Lou Dwyer, attorney for the applicant, noted that as an appeal of an Historic Preservation Commission (HPC) decision Doris Jacobsen, member of both the HPC and the Planning/Zoning Board (PZB), should recuse herself from the discussion, which she did.  Since the applicant wasn’t seeking a D variance Mayor Kaithern and Commissioner Geyer participated in the discussion.  Mr. Dwyer stated this was a De Novo hearing and he was not challenging the HPC ordinance or the HPC iteself, but rather to say there was an error in the decisional process made by them.  He asked the Planning Board to determine if the HPC made an error either in its decision as relates to the guidelines or in not considering a hardship to the applicant.  Mr. Dwyer argued that the HPC treated the guidelines as a mandate.  He disagreed with the HPC taking the historic district as a whole, rather than basing the decision only on the impact on the streetscape involved.  Mr. Dwyer argued there is no streetscape on Pacific Avenue so the vinyl fence should have been allowed. The applicant was also denied by the HPC because of the style of the fence.  Mr. Dwyer provided pictures (entered as applicant exhibit 1A – 1CC) showing examples of the same style of fence on structures in Cape May, many of them historic.  Mr. Dwyer stated he didn’t believe there were any significant historic structures in the neighborhood, there are vinyl and chain link fences in the neighborhood, and there is no streetscape on Pacific Avenue or Sees Alley. He argued the design of the fence is traditional, and the ordinance only precludes vinyl from contributing and key structures, and allows liberalities to new structures as long as they don’t impact the streetscape or nearby historic structures.  He also argued that vinyl fences were in existence since the early 1900s and the federal government accepts buildings as historic if over 50 years old.  He argued that a wood fence is a hardship that shouldn’t be forced on a new structure, stating they are more expensive to install and maintain thank vinyl fences.  He argued the HPC decision was wrong.
Art Joblin asked if the fence guidelines are part of the ordinance or are a subsidiary document.  The guidelines were adopted by ordinance of the governing body, and are periodically amended the same way.  Engineer Roberts pointed out section 27-19.5 of the Borough code states that when there are conflicts between various local, state and federal guidelines, the West Cape May guidelines prevail.  Mr. Dwyer argued that guidelines don’t rise to the same level as a zoning ordinance.

Ray Roberts reviewed his report.  The fence meets zoning regulations.  Normally, the applicant would have gone before the HPC prior to installing the fence.  The HPC would have rendered a decision, which could be appealed to the PZB for determining if the decision was made in error.  He asked Mr. Dwyer to give history of why the case is now before the PZB.  Mr. Dwyer again stated this was a De Novo hearing which could be brought before the PZB or the court.  He also said it was an appeal of the HPC decision.  He stated the applicant obtained a permit to build a new house. He hired a contractor to install the fence who was supposed to get all the permits.  The contractor did not get a permit before erecting the fence.  
Pam Kaithern asked if Mr. Dwyer’s main point is that there is a hardship.  He said that was one point.  She asked if another point was that vinyl is traditional because it’s over 50 years old.  Mr. Dwyer agreed that was another point, along with the fact that the HPC didn’t consider the application in relationship to the streetscape and nearby historic structures and didn’t grant relief.   He stated the HPC feared approval would set a precedent.
Art Joblin stated he was not sure if he was supposed to determine if the HPC made a wrong decision or if the process they followed was wrong.  Solicitor Russell quoted Frank Corrado, HPC solicitor, on page 31 of the HPC transcript.  Mr. Corrado felt the Board had to judge whether the proposal complied with the guidelines and if it was consistent with the objectives of the HPC, going on to say the zoning office is bound by that decision.  On page 32, Mr. Dwyer disagreed with Mr. Corrado’s assessment, saying the decision could be appealed to the zoning board De Novo meaning the PZB can make its own decision.  Mr. Russell asserted the board does not have to find there was a mistake.  This board has to look at the facts and decide if what the applicant did complies with the guidelines and is it consistent with objectives of HPC.
Pam Kaithern stated it was important to remember that although they are called guidelines, they are what determines what the HPC needs to do and how to function.  Those guidelines say they shall regulate “all fences”.  Mr. Roach is the administrative agent for the HPC as well as being the zoning office.  If the contractor had followed proper protocol, he would have been told he had to go to HPC before installing the fence.  The property is not key or contributing, but it is still in the historic district.  The guidelines say the fences shall be traditional, of traditional materials, and consistent with the streetscape.  Mr. Dwyer argued the guidelines shouldn’t be treated above zoning ordinances, thus the HPC should be able to grant relief the way a zoning board grants a variance.  Mrs. Kaithern stated there is a page from the historic survey showing a contributing building on Sees Alley.  She also sated an applicant was denied on a property that was very close if not touching the property in question tonight.  She did not want to see the historic district eliminated one bit at a time from the outside in.
Chairperson Mulligan opened the public hearing to anyone within 200 feet of the property.

John Murray, 124 Fourth Avenue, was sworn in by the solicitor.  He asked if the applicant was here to request a permit to have a fence.  With regard to Mr. Dywer’s comment that the property is on the periphery of the historic district, Mr. Murray asserted the district is only one block on each side of Broadway, which is not a widespread district.  He felt allowing the vinyl fence would be chipping away at the historic district.

When no one else from within 200 feet wished to speak, the Chairperson opened the public hearing to the general public.

Elan Zingman-Leith, HPC Chair, Eldredge Avenue, was sworn in by the solicitor.  He was advised he could speak on the merits of the case.  Mr. Zingman-Leith explained the applicant made a number of arguments made at the HPC hearing as to why it’s appropriate.  One was that the design was appropriate, which the HPC didn’t accept because swoop topped fences aren’t not seen in historic photographs.  Another argument was that vinyl has existed since late 1900’s (believe Mr. Dwyer said early 1900s tonight) so it’s traditional, but the HPC didn’t agree with that, and Mr. Zingman-Leith doesn’t believe that any HPC accepts vinyl as traditional.  West Cape May’s guidelines define what is meant by traditional.  Another argument was that it was appropriate because the HPC should consider the context of the fence in relation to its immediate neighbors and streetscape and not to district as a whole.  The HCP feels it is allowed and is responsible for considering the appropriateness of changes to the district as a whole.  Because fences are the closest thing to the street and the first thing a pedestrian sees, and much of the significance of the district is in the small vernacular details, the HPC feels that all fences in the historic district should be wood, even on new construction and non-contributing buildings.  When asked, Mr. Zingman-Leith asserted that other applications for fences have come before the HPC and it has never approved a vinyl fence in the front yard within the historic district.

When no one else wished to speak, the Chairperson closed the public hearing.

Mr. Dwyer made closing arguments.  His first point was the guidelines clearly say vinyl is not appropriate for key and contributing buildings, but doesn’t say the same for non-contributing buildings.  His second points was the is a 3 fold test for non-contributing buildings – traditional style, traditional material and does it interrupt streetscape.  He argued this application clearly met the first and third criteria, and believes vinyl can be considered a traditional material.
Solicitor Russell explained this should be a straight vote – yes to approve the application and say it complies with the HPC guidelines and is consistent with the objectives of the historic district or no to disapprove the application and say it doesn’t comply with the guidelines and isn’t consistent with the objectives of the district.  Cox says there is some leeway if there is undue hardship, or negative criteria.
Pam Kaithern questioned the applicant if this is being considered a hardship because of the cost of maintaining a wood fence and asked if this was a primary residence.  Mr. Dwyer replied the hardship is the higher cost of installing and maintaining a wood fence over its lifetime.  This is not a primary residence.  Mrs. Kaithern did not see the hardship.

Art Joblin felt the applicant’s case was presented as if it were an appeal, not a new hearing, and thus was still unsure of what he was supposed to vote upon.  Mr. Russell explained that the applicant can present his case however he wishes.

Ramsey Geyer felt the new home is superior to anything in the neighborhood, but the hardship seems to be having to abide by the HPC guidelines.  The applicant should have followed the proper process, but now the board must decide what is an acceptable material.  He would like to consider the fact that the owner is beautifying the streetscape, but if the fence isn’t legal, then it can’t be approved.
Mr. Dwyer argued that the applicant is here De Novo to ask the PZB to approve the vinyl picket fence at the site.  He stated regardless of what the guidelines say, the board can allow the fence.

Solicitor Russell again stated the board must determine if the application is in compliance with the HPC guidelines and the purpose of the historic district.  Member can consider negative criteria and undue hardship.  Mr. Russell suggested each member vote and then explain for the record why they voted the way they did.
Pam Kaithern made a motion to approve the fence application.  Ramsey Geyer seconded the motion.  The motion was denied on roll call vote as follows:

Geyer 
– no because documents clearly state what the guidelines are and whether we agree with them or not, we have to follow them
Joblin 
– no because the whole issue strikes at the heart of what we want in the historic district; he didn’t find that the HPC acted improperly or outside the scope of its responsibility, even though he’s sympathetic to the applicant’s case

Johnson 
– no based on the guidelines of the HPC

Kaithern 
– no because the application is not consistent with the guidelines; she believed the wider streetscape should be looked at, and she was not compelled by the argument of a hardship

Rea 
– no based on the guidelines and information; believes HPC acted correctly

Coleman 
– yes because he felt the design was traditional and doesn’t feel it interrupts the historic streetscape

Mulligan 
– no because he felt a wood fence could be built that would work; he also had a problem with it being built without proper approval, stating that was a matter between the owner and the contractor and not a hardship this board has to alleviate

PRIVILEGE OF THE FLOOR: 
Judy Smith, 408 Third Avenue, asked about the last applicant.  Solicitor Russell advised her that since the applicant had left, his case could not be discussed. 
Ann Murray, 124 Fourth, asked about a house on her street that is in the Historic District and wondered how it could have been approved.  She was advised that house was approved prior to the HPC being formed.   The plans and approvals can been seen in the Zoning Office.
On motion of Pam Kaithern, seconded by Ramsey Geyer, and carried by unanimous voice vote, the meeting was adjourned at 9:05 PM. 
Respectfully submitted,

Elaine L. Wallace

Recording Secretary
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