
BOROUGH OF WEST CAPE MAY

PLANNING-ZONING BOARD

REGULAR MEETING – May 8, 2012
The Regular Meeting of the Borough of West Cape May Planning-Zoning Board, held at the Municipal Building, 732 Broadway, was called to order by Recording Secretary Wallace at 7:05 PM.  After reading the Open Public Meetings Act of 1975 he led all present in the flag salute.

ROLL CALL:

Members:






  Ramsey Geyer
present

  Paul Mulligan
absent


  Doris Jacobsen
present
  
  Kevin O’Neill
absent


  Art Joblin

present

  Diane Rea

present

  Tina Johnson

present

Alternates:




  Pam Kaithern
present

  Chris Shriver

present


  Mark Kulkowitz
absent

  Dwight Coleman
absent

Also Present:

Brock Russell, Esq., Board Solicitor




Ray Roberts, Board Engineer




Elaine Wallace, Recording Secretary

APPOINT TEMPORARY CHAIRPERSON On motion of Pam Kaithern, seconded by Doris Jacobsen, Art Joblin was appointed temporary chair.

MINUTES:  On motion of Pam Kaithern, seconded by Doris Jacobsen, the minutes of April 10, 2012 were approved on roll call vote as follows: Shriver abstaining, all remaining members present voting in the affirmative.
RESOLUTION 004-12 Freiert, Block 37, Lot 1.03, 403 Pacific Avenue. On motion of Ramsey Geyer, seconded by Diane Rea, the aforementioned resolution was approved on roll call vote as follows:  Jacobsen and Shriver abstaining, all remaining members present voting in the affirmative.
NEW BUSINESS:

Application #001-12 Sayamalendu/Romola Bose, Block 43, Lot 3.04, 305 Second Avenue
Solicitor Russel swore in Sayamalendu and Romola Bose, owners, and William McLees, Architect for the applicants.  Mr. McLees explained the application is for a C variance for pre-existing, non-conforming side yard setback.  The owners would like to build a second story addition within the existing footprint.  The original house includes a front porch that is enclosed with lattice, which would require a D variance for FAR requirement.  To avoid that, the applicant has decided to eliminate the lattice so it is an open front porch.  Engineer Robert reviewed his report and stated the solution of removing the lattice was reasonable as long as the board agreed the porch meets the definition of a front porch.  Tina Johnson asked if any trees would be cut down, to which the applicant replied they did not foresee the need.

The Acting Chair opened the public hearing to those within 200’ of the applicant.  Owen Berkowitz, 307 Second Avenue, was sworn in.  He was in favor of the design but asked the applicant to wait until after Labor Day to begin construction.  The public hearing was opened to the general public and, when no one else wished to speak, was closed.  Chris Shriver made a motion to approve the C variance, with the comments and recommendations of the Engineer being met.  Applicant is to provide revised plans showing no lattice on the front porch, which qualifies for FAR.  Ramsey Geyer seconded the motion which was carried unanimously on roll call vote.  
Application #002-12 Daniel Kubiak & Mitchell Estate, Block 50, Lot 1.01, 1.02 & 2
Diane Rea excused herself because her farm is within 200 feet of the applicant.  Solicitor Russell swore in Louis Dwyer, attorney representing the applicant, and Cynthia Chermerys, engineer and planner who was recognized as an expert.  Lou Dwyer stated the applicant was seeking preliminary approval of a 9 lot major subdivision which would create lots fronting State Street and Bayshore Road.  Also, a variance is being sought for lot depth for those lots fronting Bayshore Road.  Because Bayshore Road has a slight west to east slant, the lots on Bayshore get progressively shorter than 150 with the shortest proposed lot being 128 feet.  The existing neighboring lots are only 124 and 125 feet deep and were created either by subdivision or map filing law.   In order to compensate for the lack of lot depth, the proposed lots would exceed the minimum lot size.  When Mr. Dwyer concluded his presentation, Engineer Ray Roberts reviewed his report.  He asked if Mr. Dwyer if he was going to present on the drainage reports and other information submitted with eh site plan application.  Mr. Dwyer responded that he doesn’t usually go into that much detail during a preliminary application.  Mr. Roberts also questioned the status of DEP waivers for the parcels.  Mr. Dwyer explained the DEP is requiring significant information and he doesn’t expect approval until later in the year, but he feels the chances of approval are good.  He is seeking preliminary approval, pending DEP approval and any others that might be necessary.  Mr. Roberts stated the drainage system as proposed would need to be clarified and would have to be part of any deed restrictions.  Also, the system should be an enclosed piping system and not run over Borough land.  Mr. Dwyer said the applicant would not have a  problem with that and the cleanest way to handle it would be to create a homeowners association and deed restrictions.  Mr. Roberts stated the sanitary sewer system will also require agreement that should be reviewed by the Board solicitor before final approval.  Art Joblin asked if approving the preliminary application would lend approval for more than just the subdivision.  Brock Russell explained this board doesn’t usually see preliminary applications because there aren’t large tracts of land available in West Cape May.  Mr. Dwyer asserted the only thing preliminary approval would do is project the zoning in effect at the present while the applicant is seeking DEP and other approvals.  Pam Kaithern asked about the concerns raised by the County Planning Department.  Cynthia Chermerys stated all of the County’s concerns had been met, but a new letter hadn’t yet been received.  Mrs. Kaithern was concerned if the Borough approved the application, it could be used as a tacit approval of other permits.  She asked what hardship the applicant was trying to prove.  Mr. Dwyer stated it would be an undue hardship for the applicant to have larger lots than required by zoning.  He stated the lots are within the center designation and the master plan encourages growth in that area.  All the lots being created would be at least the required 7500 square feet, with some as large as 9000 square feet.  Joseph Lomax of Lomax Consulting was qualified as an expert and testified a portion of the parcel has already been downgraded to intermediate wetlands.  His firm is doing a year long survey, which will conclude in the fall, to determine if there are gray tree frogs and if not, he is confident the wetlands on the entire parcel will be downgraded.  Pam Kaithern was concerned that the applicant had withdrawn their DEP application and thus no application is on file with DEP at this time, contrary to what the applicant is presenting.  Solicitor Russell read the section of MLUL related to conditional preliminary approval, explaining that the Board must first decide if there is enough information to make a conditional preliminary approval before making a decision on the requested variance.
On motion of Kaithern, seconded by Shriver, the public hearing was opened to everyone within 200 feet of the applicant.

Diane Rea, 213 Steven Street, was sworn in and was opposed to creating more irregular and non-conforming lots.  The land in question was originally wetlands that were previously filled with rock and boulders.  She felt the lots would be a detriment to her farm and the Borough as a whole.
When no one else from within 200 feet wished to speak, Acting Chair Joblin opened the public hearing to the general public.
Peter Burke, 238 Fourth Avenue, was sworn in and spoke against the board giving preliminary approval, fearing it would make the DEP believe the Borough was in favor of the project.  He also voiced concern about the Stormwater drainage plan, stating there is already a serious problem with water and flooding in that area.  He also felt Mr. Dwyer’s assertion that the DEP would approve downgrading the parcel in question to intermediate value wetlands just because it was done on lot 2 was inappropriate.  Lastly, he did not understand why not being permitted 9 lots would be a hardship when the applicant could have 6 lots by right.

Ed Belski, 7 Douglas Avenue, was sworn in and believed the application should be voted on and denied at this meeting for four reasons.  First, he felt it would be overdevelopment if the application is proposing 9 lots and more than half need a variance.  Second, giving approval would look like a tacit approval of the project to other agencies reviewing the application, possibly causing them to be more lenient.  Third the applicant is proposing tying into a public sewer that doesn’t currently exist and further proposes running the lines across private property easements which is poor planning and being done simply to avoid the expense of doing it properly.  The applicant also proposes Stormwater easements that would become the property of the Borough which would have to maintain them, which again is poor planning and being proposed to save the developer money.  Fourth, he argued the 9 lots would increase a burden on the taxpayers because of the possibility of increasing school taxes.  Solicitor Russell advised the Board could not consider the impact on school taxes.  
Dave Golden, Regional Superintendent for South Jersey for NJDEP, was asked by his supervisor to attend this meeting in case there were questions about wetlands.  He stated he was offended by the applicants comments about the DEP.  He asserted that if a decision had to be made by the DEP at this point, it would be denied based on the species using the wetlands at this time.  A request to fill would also be denied based on the exceptional value of the wetlands.  Mr. Golden asserted that although a portion of the parcel had been given a downgrade in value that was no reason to assume the same would be approved for the rest of the parcel.

Paul Mulligan, 163 Stevens Street, asked the board to deny the application because it represents overdevelopment and is not consistent with the master plan.  He also agued that maximizing the profit of the property is not a hardship.
On motion of Jacobsen, seconded by Shriver the public hearing was closed.
Mr. Dwyer gave his closing statements asserting the property is in the town center for development, the lots being proposed are greater than the minimum requirement.  He argued that the courts have ruled that where there is a significant underutilization of property it constitutes an undue hardship.  He argued his client would put in the sewer if the Borough does not.  He asked the Board to give conditional approval and then to consider the matter of the D variance for lot depth.
After some discussion of the facts, most of the board members expressed concern that there was not enough information to make a decision on conditional approval.  Lou Dwyer asked that if the board voted they did not have enough information to grant conditional approval, could the application remain pending without prejudice.  Solicitor Russell advised the applicant could keep this application pending County and DEP approval.  
Doris Jacobsen made a motion that there was enough information to give conditional approval.  Tina Johnson seconded the motion which was defeated on roll call vote as follows:  Chris Shriver voting in the affirmative, all remaining members voting in the negative.

PRIVILEGE OF THE FLOOR: No comments
On motion of Pam Kaithern, seconded by Chris Shriver, and carried by unanimous voice vote, the meeting was adjourned at 9:42 PM. 
Respectfully submitted,

Elaine L. Wallace

Recording Secretary
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